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EDITORIAL DEPARTMENT NOTE 


A type of post-war ~~ which all can approve is that a 
to the improvement o ents dealing with the termination o 
government contracts at the end of the war. The conversion from 
war Fagen = to peacetime production will present many problems, 
but the transition may be greatly improved through proper planning 
for contract termination. In the first article in this issue of the 
Bulletin the author outlines current thinking on this problem. Alex- 
ander B. Hawes, the author of this article, received his undergraduate 
training at Princeton and Harvard and his legal training at the 
Harvard Law School from which he graduated in 1931. After two 
yuece of serving as law clerk, he became an attorney in the Securities 

ivision of the Federal Trade Commission in 1933, moved to the Se- 
curities and Exchange Commission in 1934, and became Assistant 
General Counsel for the Puerto Rico Reconstruction Administration 
in 1935. The next year Mr. Hawes returned to the Securities and Ex- 
change Commission as Assistant Director of Registration, leaving in 
1937 to become Assistant General Counsel and Chief Administrative 
Examiner for the National Labor Relations Board. For the past two 
years Mr. Hawes has been serving as Assistant General Counsel for 
the War Production Board and its predecessor, OPM. 

With the Federal tax deadline in sight, our second article provides a 
review of the pertinent new provisions of the 1942 Tax Law for use 
in saving, that last minute check-up. The author of this article, Fred- 
erick L. Pearce, is a member of the law firm of Morriss, KixMiller 
& Baar of en, and specializes ii income and estate tax mat- 
ters. He is a C.P.A. of North Carolina and the District of Columbia, 
a member of the District of Columbia Bar, American Bar Association, 
and the American Institute of Accountants. Mr. Pearce served as a 
Captain in the U. S. a! in World War I, and engaged in auditing 
for two years following his discharge from service. e following 
three years were spent as Senior Consolidated Auditor with the Bureau 
of Internal Revenue, after which Mr. Pearce joined his present firm. 
He is the author of Income Tax Fundamentals (Foundation Press, 
Chicago, 1927) and co-author and collaborator of other tax texts. 





Articles published in the Bulletin present many different viewpoints. 
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p but is endeavoring to provide for its members material which 
will be helpful and stimulating. Constructive comments are wel- 
comed and will be published in the Forum Section of the Bulletin. 
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ISSUES AND POLICIES OF CONTRACT 
TERMINATION 


By Alexander B. Hawes, Assistant General Counsel, 
War Production Board, Washington, D. C. 


—_— I should begin by setting forth my limitations in 
dealing with the subject of this discussion. First, I do not be- 
lieve that anyone in WPB is yet in a position to announce a policy 
with respect to contract termination. Somewhat over a year ago 
the Board did participate in the formulation of a contract termina- 
ion clause, now used in War Department supply contracts. But 
this clause has proved not entirely adequate or satisfactory, and 
the whole question has been reopened. A great deal of study and 
work has been devoted to it, and we think that the task of drafting 
an improved clause is almost finished, but it is still subject to con- 
siderable review. Second, the work done to date has been confined 
to fixed-price supply contracts and therefore what I have to say 
will be confined to them. They probably present, however, the most 
important questions which arise under all types of contracts. 


I shall try to set forth some of the problems we have encountered 
and some of the answers to them which have been considered. It 
would be very gratifying if this discussion revealed other problems 
or answers to them. 


Objectives of Termination Agreements 


Of course, to begin with, it must be realized that a termination 
clause in a war contract can serve only a very limited purpose. It 
can not assure conversion of industry to peacetime work. It cannot 
even settle in advance what wartime production is to be stopped. 
About all the clause can do is (1) to enable the Government to stop 
production at its option without involving it in a breach of con- 
tract; (2) to assure the Government and industry of a satisfactory 
basis for settlement of financial claims on such termination ; and 
(3) to give the Government fairly flexible powers to deal with 
other problems in the light of the circumstances under which ter- 
mination occurs. 

These objectives are, however, sufficiently important to justify 
the attention which is being given to the termination clause. If 
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our only purpose were to enable the Government to stop useless 
expenditure of money, labor and materials when the demands of 
war end, this could be accomplished without any special contract 
provision. The Government could simply cancel its contracts. In 
the absence of limiting legislation, however, this method would 
subject the Government to liability for breach of contract, in 
amounts which may be wholly unreasonable. 


Present Provisions 


Under general principles of common law, in the absence of a 
special contractual provision the contractor could recover from the 
Government, on cancellation, the entire contract price less the 
amount of cost saved to him by not being obliged to complete the 
contract. There can be no disagreement with the usual effect of 
this rule in so far as it reimburses the contractor for his costs. But 
in so far as it gives him the entire profit which he would have 
realized by complete performance, it seems unjust to the Govern- 
ment, particularly in the case of cancellation of a long-term con- 
tract shortly after commencement of work. That is why, in the 
legislation at the end of the last war, Congress provided that recov- 
ery on contracts cancelled at that time should not include any al- 
lowance for anticipated profit. In the absence of such legislation, 
the termination clause to which I have previously referred was 
evolved over a year ago. This clause provides for compensation to 
the contractor briefly : 

The contractor receives the contract price of all completed sup- 
plies for which payment has not previously been made (by way of 
advance or partial payments). With respect to the “uncompleted 
portion of the contract,” the contractor receives reimbursement for 
all expenditures, including expenditures made with the approval 
of the contracting officer in settling related commitments. As a 
“profit on the uncompleted portion of the contract,” the contractor 
receives a fraction of the profit which he would have realized if 
the contract had been carried to completion. This fraction is in- 
tended to correspond to “the percentage of completion” of the un- 
completed portion of the contract. 

With one qualification, this formula seems to Government rep- 
resentatives to be a just one. On the uncompleted portion of the 
contract, the contractor is made whole and receives that proportion 
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of the possible profit which he may be said to have “earned.” The 
limitation of payment for the completed cost of earlier units ex- 
ceeds what would have been the average unit cost had the contract 
been completed. In this respect the War Department clause could 
be improved simply by reimbursing the contractor for all costs, in- 
cluding costs of the completed portion, and giving him a profit 
allowance based upon all work done, including that done on the 
completed portion. Accordingly, all the alternative arrangements 
which I shall discuss assume reimbursement of all costs, and the 
variations relate to the allowance for profit. 


Difficulty of Applying War Department Clause 


Since the adoption of the War Department clause, thinking on 
the purpose of the termination clause has undergone some change. 
More weight is being given to the objective of securing a standard 
of settlement which will be simple, and therefore rapid, of applica- 
tion. The formula set forth in the War Department clause is, on 
this score, open to the same objection as the common law rule. 
Both require the calculation of anticipated profits. If an estimate 
of this amount is to be anything better than a guess, this means not 
only a careful examination of the experience of the contractor up 
to the time of termination, but also a projection of costs and profits 
to the end of the contract. The difficulties of this calculation are 
perhaps exceeded only by its uncertainty. 

An additional difficulty involved in the application of the Army 
clause is in the determination of the “percentage of completion” of 
the uncompleted portion of the contract. The termination clause 
which the present clause replaced had embodied a formula which, 
in effect, gave the contractor a proportion of anticipated profit 
equal to the ratio of actual costs to total anticipated costs. It is ob- 
vious that the numerator of this fraction may contain amounts of 
cost which either represent no work or greatly exaggerate the 
amount of work done by the contractor. For example, the.cost of 
unprocessed material bought for the contract would increase the 
proportion of profit thus allowed. Moreover, the settlement of sub- 
contracts, which may have been only partially performed, would 
ordinarily require payments to the subcontractors in excess of the 
price of supplies or services actually received. These settlements 
obviously would have to be considered as part of the cost and the 
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excess referred to would again increase the proportion of profit 
awarded. To get away from such distorting factors, the present 
Army clause, as I have said, makes the portion of anticipated profit 
to be awarded depend on the extent of the work done. The use of 
this standard follows the analogy of construction contracts, under 
which payments are made to building contractors from time to time 
on the basis of the degree of completion of the work. Unfortunately 
the analogy is not entirely applicable. In the case of construction 
contracts, the standard is applied only for the purpose of appor- 
tioning over a period a contract price which will eventually be re- 
ceived in full by the contractor. The standard therefore need not 
be as precise as when it is to determine the total payment of profit. 


Basing Profit Allowance on Cost 


To avoid the difficulties of application of the War Department 
clause it is necessary to risk a certain amount of theoretical unfair- 
ness to the parties. For example, if the contractor is paid, in place 
of profit, an agreed flat percentage of cost, the Government may 
properly complain that this arrangement could bail certain contrac- 


tors out of contracts on which they would have lost if performance 
had been completed. On the other hand, if the agreed percentage 
should be actually less than the rate of profit which would have 
been realized on completion, the contractor may complain that, 
through no fault of his own, he can be deprived of a part of a profit 
to which the parties had agreed he was entitled. 

Despite these arguments, serious consideration must be given to 
the possibility of providing for the payment of all allowance for 
profit which will be calculated as a certain percentage of costs. 
The percentage to be applied may well be one agreed upon in ad- 
vance, at the time the parties enter into the original contract. It 
might be either of two possible kinds: It might be the same rate 
of profit as the parties estimate in advance will be made if the con- 
tract is carried through to completion. Or it might be a rate estab- 
lished without regard to the individual contract and possibly, there- 
fore, lower than the estimated anticipated profit. In the latter case 
it could be either a fixed rate for all contracts or a rate established 
by a sliding scale depending on the size of the contract. 

An agreement beforehand between the Government and the con- 
tractor as to the expected rate of profit which can form the basis 
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for an award upon termination, may have a salutary effect on nego- 
tiations from the point of view of the Government. If the con- 
tractor reveals an unduly high estimated profit he will undoubtedly 
be required to reduce his price. On the other hand, if he minimizes 
his estimate of profit to avoid a reduction in price, the Govern- 
ment’s liability on termination will be diminished. 

In defense of a generally established rate, lower than the possible 
profit on the individual contract, it may be pointed out that, upon 
termination, the contractor is assured of all his costs, and thus en- 
joys the security of a cost-plus contract. On the other hand, a re- 
duction in rate of profit as a result of termination may actually 
cause loss to a contractor. This could occur if he had paid taxes or 
made refunds to the Government on profits estimated on the as- 
sumption that the contract would be completed. 

Finally the two kinds of rates could be combined. An agreed 
rate for the individual contract, representing the parties’ estimate 
of probable profit might be applied to the portion of the contract 
completed at the time of termination ; while a generally fixed rate 
(in no case exceeding, however, the rate for the completed portion 
of the contract) could be paid on the costs attributable to the un- 
completed portion. A justification for paying a lower rate on the 
latter portion of the contract would be that, ordinarily, a higher 
portion of the costs incurred by the contractor with respect to work 
in process would be represened by the purchase price of materials 
and a lower portion would be represented by work actually per- 
formed by the contractor. 


Problem of Cost Allocation 


If, however, a different rate is thus applied to the two portions 
of the contract, accurate application would require an allocation 
of costs as between the portions. To avoid this necessity, the con- 
tract price of the completed articles, less an amount for profit de- 
rived from the agreed rate, could be taken as the cost of the com- 
pleted portion of the contract. All remaining costs could then be 
attributed to the uncompleted portion. 

Whichever rate or combination of rates is applied to costs, it has 
been suggested that, for the purpose of calculating the allowance 
for profit, certain costs already mentioned should, in fairness to 
the Government, be excluded. These costs represent, generally 
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speaking, a relatively minor amount of work on the part of the 
contractor. Thus there might be excluded the purchase price of 
materials unworked or unprocessed by the contractor. In addition, 
payments in settlement of subcontract obligations of the contractor 
which are in excess of services or materials received by him might 
also be omitted from the base. 

Some question may be raised as to whether an agreement to pay 
as profit, upon termination, a percentage of the actual cost incurred 
violates the statutes prohibiting cost-plus-a-percentage-of-cost con- 
tracting. It is believed that the arrangement does not conflict with 
the principles or purposes of the statutes. The objection to cost- 
plus-a-percentage-of-cost contracts, on which the legislation is 
founded, is that such contracts give contractors every inducement 
to waste. The higher the costs they incur, the larger their profits 
or fees. Such an inducement, however, is not provided by an agree- 
ment to pay cost-plus-a-percentage-of-cost only in case of termi- 
nation. Contractors will not be able to count upon termination. If 
the contract is carried through to completion the contractor will 
receive the contract price and no more. Up to the moment of ter- 
mination, therefore, his incentive is to save on costs in order to 
increase his profit. 


Partial Settlements Where Final Agreement Delayed 


Application of any of these formulas at a time when a large 
number of contracts are being terminated under similar provisions 
will involve one practical difficulty. They all demand a determina- 
tion of costs. Although it is expected that most claims will be 
settled by bargaining, there will undoubtedly be a considerable 
number of cases in which agreement cannot be reached and which 
will therefore require the services of cost accountants. The de- 
mands for cost accountants for this work may well exceed the 
supply, and the result will be delay of settlements and the partial 
defeat of one of the purposes of providing a special termination 
clause. Of course, the clause can include provision for immediate 
payment of sums, in partial settlement, as rapidly as the obligation 
of the Government to pay such amounts becomes fixed and clear. 
For example, without waiting for further calculations, the contract 
price of completed articles can be immediately paid to be credited 
against final settlement. Then, as settlements are made with sub- 
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contractors, the amounts of such settlements can be turned over 
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ice of to the contractor. Other items of cost may be reimbursed as rap- 
lition, idly as they are ascertained. Nevertheless, the problem of financing 
ractor the contractor during settlement cannot be entirely solved by this 


might method. 
To a certain extent this financing is already being provided by 
Section 5 and 6 of the “Regulation V Guarantee Loan Agreement.” 











) 
ean Under these sections, the Government department interested in the 
+ con- production of the borrower agrees to guarantee that portion of his 
- with indebtedness to the lending bank corresponding to the portion of 
cost- his war contracts which are terminated. The guarantor also agrees 
on is to pay to the bank interest up to 2% per cent upon the same portion 
~ment of the indebtedness. In return the bank agrees, in case of termina- 
ofits tion, to suspend the maturity date and waive payments of interest 
gree- pending settlement. 
ermi- It had been hoped that the termination clause might possibly in- 
n. If clude provisions which would make Sections 5 and 6 of the guar- 
- will antee loan agreement unnecessary. Accordingly, it has been sug- 
f ter- gested that the Government should undertake to pay interest on 
er to sums due under the termination clause, to run generally from the 
date of termination to the date of actual disbursement. This might 
give the contractor’s creditors added assurance of his eventual abil- 
ity to pay his indebtedness. Of course, it would not satisfy those 
large creditors who wanted immediate payment of principal upon termi- 
sions nation or in accordance with a maturity date occurring prior to the 
1ina- contract settlement. Nevertheless, it would seem that such an ar- 
ll be rangement is as generous as can be made in the termination clause 
rable itself without involving procurement agencies in extremely compli- 
hich cated agreements. 
| me General Termination Agreements 
rtial As I have pointed out, settlements even under the simplest termi- | 
ition nation clause which we have considered may involve considerable 
liate cost accounting. Where a contractor is working entirely or almost 
tion entirely for the Government, a great many of the complexities of 
lear. cost accounting could be avoided if a single termination agreement 
act could be entered into between the Government and the contractor. 
lited Such an agreement would do away with the necessity of allocating 
sub- such costs as indirect labor or overhead among different Govern- 
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ment contracts, a task which from an overall point of view seems 
entirely useless. The negotiation of such general termination agree- 
ments seems therefore to be an extremely desirable step. Before 
such agreements can be concluded, however, there are certain ob- 
stacles which must be overcome. While the contractor by hypo- 
thesis, is working entirely or almost entirely for the Government, 
he may very easily be working for more than one department of 
the Government, and probably, in any case, under several appro- 
priations. Under present legislation, legal objection might be raised 
to the transfer of funds, from one department to another or even 
between appropriations, through the operation of a general termi- 
nation agreement. It has been suggested that this objection could 
be met by having the Government pay out the entire contract price 
and having the contractor refund to the Government all amounts 
in excess of a sum to be determined pursuant to the general prin- 
ciples of termination. 

The possibilities of arranging for general termination agree- 
ments have not been fully explored, but, even if special legislation 
is necessary the idea seems to be well worth pursuing. 


Termination of Subcontracts 


So far my discussion has related to termination of prime con- 
tracts. From the point of view of the Government, it is equally 
important that work under subcontracts should be subject to ter- 
mination upon the cessation of hostilities. The War Department 
clause therefore requires the contractor, upon termination of the 
prime contract, to terminate the related subcontracts except as 
otherwise directed by the contracting officer. Under that clause, the 
settlement of claims of subcontractors must receive the prior writ- 
ten approval of the contracting officer if payments on such settle- 
ments are to be reimbursed. This latter provision gives the Gov- 
ernment some protection against collusive settlements, but it does 
not set up any standard for disposing of subcontractors’ claims 
arising from termination. 

Since subcontracts often cover very large proportions of the 
work to be done under the related prime contracts, the Government 
can hardly afford to ignore the basis of settlement of subcontrac- 
tors’ claims. Again it has an interest, as contractor, in cutting 
down its liability (even though derivative). As sovereign, it is also 
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interested in accelerating the settlement of claims of subcontractors 
and their reconversion to peacetime production. These consider- 
ations lead to the conclusion that it would be desirable, if practical, 
to extend to the settlement of subcontracts the principles applied to 
the settlement of prime contracts upon termination. 

Subcontractors also have evinced an interest in such an exten- 
sion. This interest has occasioned some surprise, since, on ter- 
mination, the subcontractor would have a greater claim at common 
law than under the provisions of the Government clause. Appar- 
ently, however, what the subcontractors desire is that they be pro- 
tected against less favorable termination clauses in subcontracts, to 
which they sometimes find themselves subject, either through their 
own inadvertence or as a result of the superior bargaining power 
of prime contractors. 


Alternatives 


There are several ways in which the principles of the prime con- 
tract can be extended as subcontracts. The prime contract can in- 
clude a provision requiring the contractor to include a similar ter- 
mination clause in his subcontracts. Or the prime contract may 
provide that any termination of subcontracts resulting from the 
termination of the prime contract shall be settled upon the same 
basis as the prime contract. Such a clause, being of the nature 
of a so-called third-party beneficiary contract, may not be valid in 
all jurisdictions and would probably operate only if the subcon- 
tractor chose to take advantage of it. Finally, the termination 
clause of the prime contract might provide for reimbursement of 
the prime contractor, in respect to his liability under subcontracts, 
only to the extent to which he would have been liable if the prin- 
ciples of the termination clause applied to the subcontract. This 
latter provision would leave the contractor free to omit from his 
subcontracts provisions similar to the Government termination 
clause but would give him a strong inducement to include them. 

Whatever method is used, there are practical limits to the pos- 
sibility of extension. First, there is the question as to how far the 
extension is to be carried. Prime contracts often fan out, through 
various stages of subcontracting, to thousands of contracts, agree- 
ments and purchase orders. There is probably no logical point at 
which the extension can be stopped unless, perhaps, where the 


757 











N. A. C. A. Bulletin March 1, 1943 





amounts involved become too small to warrant the administrative 
expenses of settlement pursuant to the termination clause. Thus, 
possibly, the use of the proposed standard termination clause might 
be limited to contracts or subcontracts for amounts in excess of 
$100,000. 

Second, there is the problem of what to do about subcontracts 
which may have been entered into prior to the prime contract, but 
which are for materials or services which will be used in perform- 
ing prime contracts. It is obviously impractical to require the re- 
negotiation of such subcontracts in order to secure the inclusion of 
an appropriate termination clause. Perhaps in such cases the third 
method, suggested above, may prove workable. As soon as it be- 
came known that the Government followed the practice of limiting 
its reimbursement of contractors on subcontract settlements to 
amounts calculated in accordance with the principles of the stand- 
ard termination clause, contractors would quite generally limit their 
liability similarly. 


Guarantee for Subcontractors 


Subcontractors have also sought a provision which would pro- 
tect them against the possible insolvency of prime contractors upon 
termination. If the Government undertakes to guarantee payments 
by the prime contractor to the subcontractor, the amounts it pays 
as a result will have to be deducted from the sums due the prime 
contractor. The question then arises as to whether the arrangement 
should go so far as to prefer the subcontractor over an assignee of 
the prime contract. It may be argued that such assignees as banks 
already have a device for their protection in the form of the Regu- 
lation V loan agreement. Accordingly, it may well be thought that 
subcontractors are entitled to a guarantee in the termination clause 
which is not subject to the claims of other creditors. 

It should be noted that the possible guarantee can probably run 
only to the first tier of subcontractors. If it is important to guar- 
antee payments by subcontractors to sub-subcontractors and pay- 
ments under contracts even further down the line, it seems possible 
to do this only by having the Government act, in effect, as a bond- 
ing company. There would seem to be as much legal authority 
for undertaking this function as existed for the execution of the 
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Regulation V guarantee loan agreement at the time it was originally 
promulgated. 


Alternatives to Lengthy Termination Clause 


I shall not attempt to discuss all the provisions which should be 
included in an arrangement for termination, many of which are of 
only minor and technical interest. It is sufficient to point out that, 
in addition to provisions for compensation of the contractor, pos- 
sible interim financing, and treatment of subcontracts, there must 
be provisions with respect to the disposal of work in process, pro- 
tection of property to which title is transferred to the Government, 
principles of accounting to be applied, claims against the contractor 
for defective workmanship, adjustment in case the contract in- 
cludes an escalator clause, handling of legal proceedings brought 
by subcontractors against the contractor for termination of sub- 
contracts, and other matters. In fact, the number and variety of 
subjects to be covered under a complete standard termination ar- 
rangement is so great that the clause may become as long as the 
rest of the contract. Its length and complexity may be such that 
it becomes an obstacle rather than an aid to the conclusion of nego- 
tiations. 

As an alternative, therefore, it has been proposed that the whole 
problem of termination be regulated by legislation. Such legisla- 
tion could establish the proper arrangement for termination with 
some degree of finality. It would, presumably, receive wide pub- 
licity, and individual exploration of the termination arrangement 
would thereafter be unnecessary. Nevertheless, an attempt to leg- 
islate a particular termination clause into all contracts would seem 
to be extremely dangerous. Contracts are of such a variety that a 
single termination clause can hardly fit in all cases, even though 
its general principles may be acceptable. Moreover, the uncer- 
tainties of the legislative process are such that there is no guarantee 
that a bill as complicated as this would have to be would ever be 
passed in anything like its original form. 

Another possibility which seems to have some of the advantages 
of legislation would be to have the termination arrangement em- 
bodied in regulations issued by some administrative agency, pos- 
sibly the War Production Board. These regulations could then 
be incorporated by reference in all contracts made thereafter. Such 
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regulations could be somewhat more flexible than legislation, and 
at the same time could take the problem out of the field of indi- 
vidual negotiation. Incorporation by reference would also cut 
down the physical length of contracts, an advantage not to be casu- 
ally discounted. 


Summary 


Whatever method is used, there is little possibility of making the 
expression of the governing principles simple, when the subject 
is one which itself is so involved. The best that can be hoped for 
is that the principles can be made definite and easy of application. 

In summary, much has already been done to prepare termination 
arrangements which will facilitate transition to peacetime produc- 
tion at the end of the war. The problem is admittedly technical, but 
its solution can have important economic effects. We would there- 
fore welcome the views and suggestions of organizations such as 
your own, before action is taken. 
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THE 1942 REVENUE ACT 


By Frederick L. Pearce, Partner, 
Morriss, KixMiller & Baar, Washington, D. C. 


a? article will relate generally to the changes made by the 

Revenue Act of 1942, signed by the President on October 21, 
1942. That statute applies primarily to the year 1942. A change 
is also made in the income and excess profits taxes applicable to 
fiscal years ending in the period July to November, 1942. A num- 
ber of retroactive changes have been included which have carried 
technical amendments back to prior years. Except for these special 
changes, the Internal Revenue Code as amended by the Revenue 
Acts through 1941, continues to apply to fiscal years beginning in 
1941 and ending in 1942. 


Possibility of Retroactive Legislation 


There is a further possibility which should be mentioned, I refer 
to the fact that Congress has the power of retroactive change in the 
field of income taxes. For example, the Revenue Act of 1918, set- 
ting the income taxes for the year, was sustained by the Supreme 
Court although it was not finally enacted until February 24, 1919. 
Hence, there is always the possibility of another revenue act early 
in 1943, made retroactive to the calendar year 1942. The announce- 
ments made in Congress in connection with the recent statute indi- 
cate that further revenue legislation retroactive to 1942 calendar 
year is unlikely. However, in view of the departures made as to 
fiscal years ending after June 30, 1942, there is more doubt as to 
what treatment may be finally accorded to fiscal years beginning in 
1942 and ending in 1943. The possibility of retroactive legislation 
must be kept in mind in any final summation of the Federal tax 
prospects, especially for fiscal years ending early in 1943. 

In reviewing the Revenue Act of 1942, it should be noted that 
it is not a complete revenue statute but a series of rather discon- 
nected amendments to the Internal Revenue Code. Consequently, 
one must turn to the basic code (as previously amended) for the 
more general provisions which continue in force. 
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There is said to be an informal agreement in the Congress that 
the Internal Revenue Code will be re-enacted and brought up to 
date every five years. That would bring the next complete revision 
in about January, 1944, based upon statutes through 1943. That 
agreement probably assumed only one annual bill of revenue 
amendments ; but with the press of legislation incident to the war, 
a revision before the end of the five-year period seems quite un- 
likely. We will probably have to continue to bear with the present 
confusing system of adding amendments upon amendments to the 
Code for another fifteen months at least. 

A further quick examination of the 1942 Act will disclose that it 
is essentially a statute which greatly increases tax rates. This was 
to be expected, since the announced purpose was to raise some 
seven billions in additional revenue, and that promptly. 


Review of More Important Changes 


The Revenue Act of 1942, in addition, contains an unusual num- 
ber of technical amendments, covering nearly every conceivable 
subject. Many provisions are made applicable to prior years, some 
as far back as 1928. Hence, this statute should be checked for 
possible retroactive changes, not only for the current year, but for 
all pending tax matters and for many claims and elections. It is 
not possible to cover all these items herein. Those which seem of 
most general application will be mentioned. 

The tax-increasing changes in the 1942 Act cover practically 
every source of internal revenue. The whole income tax rate struc- 
ture was overhauled, both for individuals and corporations. The 
optional tax on individuals, with certain gross income not in excess 
of $3,000, introduced in the 1941 Act has been continued with the 
schedule adjusted to the new rates. A novel “Victory Tax” of 5 
per cent, which is practically a gross income tax has been added 
to the individual list. For corporations, the new surtax which was 
inserted in 1941 has been raised; and besides increasing the rate 
many important changes have been made in the excess profits tax 
provisions. The capital stock tax applicable to the year ended June 
30, 1942, contrary to many predictions, has been retained, together 
with the corresponding declared-value excess profits tax; but an 
annual declaration of the value of the capital stock has been au- 
thorized. 
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Estates and Gifts 


The rates of tax upon estates of decedents have not been in- 
creased above the high rates enacted in 1941, but several technical 
changes have been made. Some of these are relief provisions which 
are retroactive and some are effective only where death occurs after 
the passage of the Act. The most notable change is the consoli- 
dation of the $40,000 general exemption and the similar amount on 
insurance into one exemption of $60,000. 

The new rates upon gifts in the 1941 Act effective on January 
I, 1942, remain at three-fourths of the rate on estates. A few 
technical changes have been inserted, however. The general ex- 
emption of $40,000 has been cut to $30,000 and the annual exclu- 
sion per donee has been reduced from $4,000 to $3,000 per year, 
both effective January 1, 1943. The latter exclusion will also apply 
to gifts in trust beginning in 1943. These changes are an evident 
invitation to gift making before the end of 1942. 

The miscellaneous excise taxes upon sales, transfers, and serv- 
ices have been extended or increased, but surprisingly few new 
subjects were added. Even a few of the less productive articles 
have been dropped. Since most of these excise charges seem to be 
of more restricted interest, they will be passed over here. 

With this preview, let us examine somewhat more in detail the 
provisions of the 1942 Act that seem to be of more general interest. 
First let us consider the changes affecting individuals. As you all 
know, the income tax rates for individuals are generally applicable 
to the net income of estates and trusts, as well as for decedents and 
beneficiaries. : 

The individual normal tax rate has been increased from 4 per 
cent to 6 per cent ; but the earned income credit remains unchanged. 
The surtax now starts with a rate of 13 per cent on the income 
immediately above the individual exemption (plus the credit for 
dependents). With the normal tax, this means 19 per cent in the 
first taxable bracket (instead of 10 per cent last year), and the 
step-up in rates is particularly heavy on incomes below $50,000. 
The top bracket is now reached at $200,000 where 88 per cent of 
the income is taken by normal and surtaxes. 

The individual exemptions from income tax have been reduced, 
from $750 to $500 for a single person and from $1,500 to $1,200 
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for married couples (living together) or for the head of a family. 
In addition, the credit of $400 for each dependent, has been re- 
duced to $350. 

The requirements for the filing of individual income tax returns 
are likewise reduced so that where the gross income equals or ex- 
ceeds the corresponding new personal exemption ($500 or $1,200) 
a return must be made. In addition, in the case of a trust, the re- 
quirements of a return on a net income of $100 or more remains 
as before. 


The Victory Tax 


There appears for the first time in the Revenue Act of 1942 (as 
subchapter D) a novel provision for an additional individual in- 
come tax, the so-called “Victory Tax.” This is applicable, however, 
only to taxable years beginning after December 31, 1942 (some- 
times called 1943 taxable years). This new tax will be imposed 
upon individuals, including estates and trusts at a rate of 5 per cent 
upon what is practically gross income, éxcept that for a business 
or income-producing property there is included the ordinary net 
income. However, both capital gains and losses, and partially tax- 
able U. S. interest are excluded. 

Instead of the usual exemptions and credit for dependents, a 
specific exemption of $624 of net income ($12 per week) is pro- 
vided. Then there is allowed as a credit against the amount of the 
victory tax itself, an aggregate of three items which, however, may 
not exceed the amount of the post-war credit (which will be ex- 
plained hereinafter). The credit against the tax is composed of 
three elements: 


1. Premiums paid in the taxable year upon insurance in force 
on September 1, 1942 (or renewals or conversions thereof) 
upon the life of the taxpayer, his spouse, or dependents. 

2. The reductions of the debts of the taxpayer at the end of the 
taxable year, below the smallest amount owed between Sep- 
tember 1, 1942 and the beginning of the year. 

3. The increase at the end of each year in the holdings of pur- 
chased U. S. obligations from the highest amount held on 
December 31, 1942 or at the end of any preceding taxable 
year ending after that date. 
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Post-War Credit for Victory Tax 


In connection with this new victory tax there is also provided 
for each taxable year a post-war credit. After the cessation of hos- 
tilities in the present war the credits accumulated for the taxpayer 
are to be credited against any income taxes then due and the bal- 
ance refunded. The post-war credit each year is limited to a fixed 
sum or percentage of the victory tax depending up the status of 
the taxpayer, as follows :— 


the lesser of 
Single person or spouse living alone.... 25% or $500 
Teer re Tere 40% or $1,000 
Spouses filing separate returns (each).. 40% or $500 
Spouses filing one or joint return...... 40% or $1,000 
For each dependent for which credit is 
CINE > 0.050 veteesesees ecdtriees 2% or $100 


For any changes in individual status the credit is to be prorated 
on the number of months. Also the post-war credit is to be re- 
duced for any credits taken in the taxable year directly against the 
tax for insurance premiums, debt reduction, or purchases of U. S. 
obligations. 

Thus we have in this new victory tax a wholly novel method of 
taxation, which represents in part a form of enforced loan to be 
returned after the war, and in part an incentive for the purchase 
of bonds. The actual revenue permanently retained will amount 
to but 50 to 75 per cent of the tax nominally imposed. 

Of importance to corporate executives, there is coupled with 
the victory tax (in Part II of the same Subchapter D) a provision 
for withholding a tax of 5 per cent on all wages over $12 per 
week. This began with the first payroll after January 1, 1943. 
However, wages of agricultural labor, domestic help, casual labor 
(not in the course of the employer’s trade or business), and certain 
other classes such as men in the military and naval forces, and cer- 
tain employees of nonresident aliens or foreign governments are 
excepted. The taxes so withheld are to be credited first against the 
victory tax due for the year from the employee and then against 
his other income and surtaxes and any excess is to be refunded. 
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Capital Gains and Losses 


The capital gain and loss provisions, unchanged in 1941, have 
been completely overhauled and amended in favor of corporations. 
The dividing line between long- and short-term gains and losses 
is set at six months (instead of 18 months), but unlike 1941 the 
long- and short-term gains and losses are generally offset against 
each other. In the case of a corporation a capital loss is allowed 
to be offset only against capital gain and any excess of short-term 
gain is taxed at normal and surtax rates. Any excess of capital 
loss is carried forward to future years. If the long-term capital 
gain exceeds the capital losses of a corporation, the excess is taxed 
at a maximum rate of 25 per cent (under an alternative computa- 
tion similar to that formerly applying only to individuals). 

For taxpayers other than corporations, the long-term capital gain 
or loss is taken into account at 50 per cent; short-term at 100 per 
cent. Any excess of capital loss over capital gain is deductible up 
to the amount of net income, but not exceeding $1,000. If the long- 
term capital gain factor taken into account exceeds the offsetting 
capital losses, the excess is taxed at a maximum rate of 50 per 
cent (or an effective rate of 25 per cent of the actual long-term 
gain). An excess of short-term gains over capital losses is taxed 
at full normal and surtax rates. 

Any net capital loss not deductible by a taxpayer (both corpo- 
rations and others) in the year sustained, may be carried forward 
to be applied in the succeeding five years as a short-term capital 
loss. The net short-term capital loss for the last taxable year be- 
ginning in 1941, up to the amount of the net income for that year 
may be carried forward for one year and applied up to the amount 
of net short-term capital gain for such succeeding year. 

In the case of life insurance companies and banks any excess of 
capital loss on bonds or similar investment securities is deductible 
without limitation. A participant in a common trust fund is re- 
quired to include in his figures his proportions of the long- and 
short-term capital gain or loss of the fund; and a partner must 
include his portions allocable from his firm. 

Real property, both land and buildings, used in the trade or busi- 
ness of the taxpayer is no longer to be treated directly as a capital 
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asset. Also the involuntary conversion provision is amended so that 
any loss is to be recognized upon an involuntary conversion, but 
gain is recognized only if there is no replacement. 


Property Used in Trade or Business 


The Revenue Act of 1942 sets up a new classification of import- 
ance to corporations as well as individuals called “property used 
in a trade or business” for special tax treatment somewhat similar 
to capital assets. This includes all real estate and depreciable prop- 
erty used in a trade or business, which has been owned over six 
months, if not held primarily for sale to customers. 

If the gains from sales or exchanges of such business property 
(held over six months) plus the recognized gains on involuntary 
conversions of such property and of long-term capital assets, ex- 
ceed the losses on such sales, exchanges and conversions, the ex- 
cess is to be taxed the same as a long-term capital gain. For a cor- 
poration that now means a tax rate of 25 per cent. If there is an 
excess of such losses over such gains, it is not a capital loss, but is 
evidently to be deducted in full as a business loss. In the above 
computation of offsets, losses and gains upon involuntary conver- 
sions of capital assets held over six months are to be included in 
full and not at 50 per cent. 

These changes regarding involuntary conversions and business 
property are apparently made primarily to cover seizures by enemy 
governments but will also cover requisition by friendly govern- 
ments including ours. The general effect is to allow a net of such 
losses on business property in full while a net of such gains is to 
be taxed as capital gain at a maximum rate of 25 per cent, both for 
corporations and individuals. 

There is included in the 1942 Act another novel provision for a 
two-year carry-back of a net operating loss sustained in a 1942 
taxable year or later year. But such a loss may not be carried back 
further than into a 1941 taxable year, to which year the provision 
is made retroactive. This is somewhat similar to the provision for 
the year 1919 and is evidently intended to permit a carry-back of 
a loss such as upon sudden termination of war operations. The 
carry-back is in addition to the carry-forward operating loss pro- 
vision. 
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Special Amortization 


The deduction for amortization of (war or defense) emergency 
facilities heretofore allowed only to corporations, has been ex- 
tended to all taxpayers, retroactive to January 1, 1940. This de- 
duction may be taken initially over a period of sixty months. Of 
equal or possibly greater consequence, however, is the grant to 
spread the deduction retroactively over a shorter period upon an 
earlier cessation of war operations. This may be either by dec- 
laration of the President or on certification of the department in- 
volved that the facility is no longer needed. This shorter period 
will be of major importance, especially on later acquired facilities, 
if the emergency operations should terminate sooner than expected. 
Under the amendment the whole of the facility may be written off 
retroactively against the presumably profitable operations of these 
high tax years, no matter how short the operation turns out to be. 

In addition to individuals, the 1942 amendments also grant retro- 
active relief to corporations in reference to certain of these facil- 
ities if they apply for the required certificates of necessity within 
six months after the passage of the 1942 Act or completion of the 
facility if later. 

For anyone having defense contracts or war supply operations 
this provision should be re-examined in detail, and the necessary 
certificates obtained within the time limits set. That is the essential 
first step; unless such a certificate is timely secured, the taxpayer 
is excluded from all of the benefits of this provision. The election 
to take the deduction currently over a period of sixty months can 
be exercised when the return is filed. In addition, if the taxpayer 
possesses the proper certificate, the shorter period may be elected 
independently when the emergency operation has ceased. 


War Losses 

The 1942 Act contains another war relief provision applying to 
both corporations and individuals which is made retroactive to 
1940 and 1941 taxable years. A special deduction is authorized for 
“war losses” of property in enemy countries, or of property de- 
stroyed or seized in the course of our military or naval operations 
on and after December 7, 1941; Pearl Harbor. The essence of the 
provision is that property in a country under control of an enemy 
on the date we declared war constituted a loss on that date. Prop- 
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erty in an area later taken over by the enemy was a loss at least 
when the area was taken over. The taxpayer is granted some lee- 
way in determining the later dates on occupation and seizures. 

The amount of the war loss to be allowed is to be reduced for 
recoveries made within the taxable year, and for insurance cover- 
age but not for other prospective recovery. At the election of the 
taxpayer the loss may be reduced for offsetting obligations, such as 
mortgages which may be avoided on the seizure of the property. 
There is also a provision for an inclusion in income, where recov- 
eries are made in a subsequent year with respect to such lost 


property. 
Corporate Tax Rates 


Let us turn now to consider some of the more important provi- 
sions applying specifically to corporations. No change is made in 
the rates of normal tax applicable to corporations. For normal tax 
net incomes below $25,000 the rates are 15, 17 and 19 per cent in 
the three brackets. For net incomes over $50,000 the normal tax 
remains at 24 per cent, with the same notch provision between 
those two figures. 

The corporate surtax, however, has been raised to a flat 10 per 
cent on net income up to $25,000; and to 16 per cent in excess of 
$50,000 ; with a notch provision of 22 per cent between those fig- 
ures. That makes the effective rate of corporate normal and sur- 
tax 40 per cent on incomes above $50,000 (instead of 31 per cent 
last year). 

However, a radical departure is made in the method of figuring 
the excess-profits tax. For 1940 the normal and surtaxes were 
deducted first and then the excess-profits tax was computed. For 
1941 the procedure was reversed and the excess-profits tax was 
computed first and deducted for figuring the other two. 

In the 1942 Act, however, the net income is divided into two 
parts. Up to the amount of the excess-profit credit, plus the ex- 
emption of $5,000, only the normal and surtaxes are imposed. The 
excess-profits tax at a flat rate of 90 per cent is imposed only on 
the balance of the income. Then there is a further limitation that 
the total of all three taxes may not exceed 80 per cent of the surtax 
net income. 

In addition, a post-war credit is provided equal to 10 per cent of 
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the 1942 excess-profits tax. Similar to the individual provision on 
post-war credit for the Victory tax, the corporation may have 10 
per cent of the excess-profits tax reduced in the current year up to 
40 per cent of its formal debts retired after October 1, 1942. The 
post-war credit is also reduced for the amount so used in the cur- 
rent year for debt retirement. For the net amount of the post-war 
credit the corporation will receive non-interest bearing bonds, non- 
negotiable until after the war, when they will be redeemable. 
Further, the proceeds on redemption will not be included in income. 


Excess Profits Credit 


The corporation does not need to elect or disclaim on the excess- 
profits credits, but may have the benefit of both credits, whichever 
one is greater. The credit based upon income remains generally at 
95 per cent of the average of the base period earnings (with sev- 
eral technical changes which will be discussed in a moment). For 
the credit based upon invested capital, the percentages have been 
reduced in higher brackets: 8 per cent on the first $5,000,000; 7 
per cent on the next $5,000,000 ; 6 per cent from $10,000,000 up to 
$200,000,000; and 5 per cent on invested capital over the latter 
figure. This represents a persistence of the idea of taxing a cor- 
poration at a higher rate merely because it is larger in size. 

For the excess-profits credit based upon income, one important 
change is the so-called “automatic relief” provision. This substi- 
tutes for the year of lowest earnings (or loss) in the base period 
a figure equal to 75 per cent of the average earnings (including 
losses) for the other three years. In addition, the general relief 
provision (Section 722) has again been rewritten to cover abnor- 
malities in invested capital as well as in income of the base period. 
This is made retroactive to the years 1940 and 1941 for which 
claims may be filed up to April 21, 1943. The adjustment, except 
for income of the current year attributable to other years, is by 
means of adding constructive income to the base period to com- 
pensate for the abnormality. This brings us back very nearly to the 
special assessment principle of the 1918 and 1921 Acts (Section 
327 and 328). 

Further the excess-profits net income both for the base period 
and for taxable years, under the 1942 Act, is to be adjusted to 
exclude gain or loss upon capital assets held over six months, and 
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for gain on retirement of debts outstanding over six months. Also, 
there is to be excluded from the excess profits net income for the 
taxable year certain income from the excess output (over quota) 
in the production of logs, lumber and minerals. This provision 
should be checked in any case involving depletion. 

Section 740 has been completely rewritten (Sec. 228) to cover 
predecessor component corporations for purposes of computing 
the base period earnings attributable to the successor. The prede- 
cessor business of either a partnership or an individual may con- 
stitute a component, as well as a predecessor corporation, where 
there was sufficient continuity of interest at the time of incorpora- 
tion. Hence, this provision must be checked in detail where the 
corporation of the current year is the successor to any other prior 
business organization. This amendment, at the election of the tax- 
payer, may be applied in part retroactively to taxable years 1940 
and 194I. 


Invested Capital 


Further, several changes are made in the definition of invested 
capital. For property disposed of prior to the taxable year the 
basis for invested capital is made the basis of the year of disposi- 
tion, and not the paid-in basis as under the current Act. That cures 
a bad situation that has existed, at least by inference, on disposi- 


, tions made many years ago when the basis provisions for property 
' paid into corporations were quite different from those of more re- 


cent years. Invested capital under the 1940 Act for such prior sales 
did not include the old basis and possibly not the earnings and 
profits which would have resulted from the later basis. 

In regard to reorganizations and similar acquisitions (Sec. 229), 
the highest bracket provision is repealed retroactively for 1940 and 
1941, and new securities issued are treated as borrowed capital 
instead of invested capital. For a limited group of reorganizations, 
of the all “stock for stock” continuity type, the successor is granted 
(Section 219) the predecessor’s invested capital including its oper- 
ating deficit. This provision also is made retroactive to 1940 and 
1941 taxable years. In many cases this may mean a large retroac- 
tive addition to invested capital. 

A very complicated provision (Section 216) is inserted to cover 
the adjustment of invested capital for intercompany liquidations 
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between affiliated companies. The essence of this seems to be that 
where the parent has a cash cost and liquidates a subsidiary, the 
parent gets its cost plus the earnings of the subsidiary from the 
time the parent obtained the subsidiary stock. Where the parent in 
exchange for its stock or securities acquired the subsidiary stock, 
the invested capital is the basis of the assets to the subidiary. 

In addition to the two-year carry forward of an unused excess- 
profits credit, the excess credit under the 1942 Act may also be 
carried back two years (but not prior to a 1941 taxable year). This 
is like the operating loss carry-back. 

Consolidated returns are permitted for both normal and surtaxes 
and for the excess profits tax, but the election is to file both returns 
on a consolidated basis or neither. Corporations cannot file one 
return on a separate basis and the other consolidated. If a consoli- 
dated return is filed the surtax rate is raised 2 per cent ; but the in- 
tercompany dividends from affiliated companies are said to be 
eliminated from income. This excludes the amount of which 15 
per cent (remaining after the credit) would be taxed at the basic 
normal and surtax rates on separate returns. The definition of 
affiliated group has also been expanded to include personal holding 
companies, personal service corporations and some others. 


Fiscal Year Returns 


For corporations filing returns on the basis of fiscal years begin- 
ning in 1941 and ending up to June 30, 1942, the tax rates under 
the 1941 Act remain in force. But for fiscal years ending after 
June 30, 1942, there is a radical departure from the principle of 
single statute computation. For the days in the fiscal year after 
June 30, 1942, the new 1942 tax rates are imposed. However, there 
is but a single computation of net income and excess profits credits 
which are determined under the 1941 Act. 

A tentative excess-profits tax (Sec. 203) for a year at 1941 rates 
is prorated to the number of days before June 30, and a year’s ex- 
cess-profits tax at 1942 rates is similarly reduced to the number 
of days after June 30, and the final excess-profits tax is the sum of 
the two partial taxes. 

The provision (Sec. 140) for the normal and surtaxes for fiscal 
years ending after June 30, 1942 is rather peculiar. The final ex- 
cess-profits tax (partly at 1941 rates and partly at 1942 rates) is 
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deducted from the year’s income and the 1941 rates of normal and 
surtaxes are imposed. Then that tentative tax is prorated to the 
number of days up to June 30. For the period after that date, the 
year’s income is reduced by the credit for income subject to ex- 
cess-profits tax, and the 1942 rates of normal and surtaxes are 
applied to the balance. That tentative tax is prorated to the number 
of days between June 30 and the end of the fiscal year. The final 
normal and surtax is the total of the two partial taxes. 

In reviewing the Revenue Act of 1942 I have counted over 50 
technical amendments to the income tax provisions many of which 
cover rather narrow situations. Mention may be made of some of 
the more general changes, particularly those affecting corporations. 
It must be borne in mind, also, that many of these are made ap- 
plicable to prior years as well as to the year 1942. Because of this 
all are worthy of a careful rechecking. 


List of Other Amendments 
Some of the subjects covered in the technical amendmeats may 
be listed as follows: 

Income from discharge of corporate indebtedness, espe- 
cially of railroads in reorganization ; not taxed. 

Income of lessor on termination of a lease, generally not 
taxed. 

Recoveries of bad debts and prior taxes not taxed where 
no tax benefit in year of deduction (retroactive to 1939 tax- 
able years). 

Last-in, first-out inventories ; and adjustment for involun- 
tary liquidation of such inventories due to the war, and later 
replacements. 

State and local sales taxes imposed on seller, if separately 
stated, deductible by purchaser. 

Stock and bond losses on an affiliated company, deductible 
in full. This is another war loss provision. 

On bad debts, requirement for charge-off is eliminated. 
Non-business bad-debts are short-term capital loss. Banks 
may deduct worthless bonds in full. 

Deduction allowed for corporate contributions to states and 
subdivisions, and to charities organized in possessions; and 
contributions to domestic charities for foreign use. 
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Amortization of bond premiums. 

Allowance to public utility of dividends paid on preferred 
stock as credit for corporate surtax. 

Of direct importance to corporation accountants is a 
change (Section 135) in regard to return periods of less than 
twelve months. Instead of merely raising the income to an 
annual basis, the true income for an actual period of twelve 
months (beginning with the short period) may be shown. In 
case a corporation is substantially liquidated or any other 
taxpayer is out of existence, the twelve months ending with 
the short period may be used. In either case the tax is to be 
prorated in proportion to the next income of the short period 
to that for twelve months, but the tax may not be less than 
that not putting the short period on an annual basis. 

The exemption for employees’ benefit associations is re- 
vised, retroactive to 1928. 

A new classification covers Western Hemisphere Trade 
Corporations. 

Percentage depletion has been retained and extended to 
fluorspar, clay and rock asphalt (at 15%). 

Adjustment of earnings and profits for “wash sales.” 

Holding period of stock acquired on exercise of rights, 
dates from exercise. 

Election as to income from commodity credit loans (retro- 
active to 1939). 

Income from recovery of unconstitutional federal taxes, 
option (retroactive to 1941). 

Foreign tax credit (retroactive in part to 1941). 

Aliens and foreign corporations with office or place of 
business in U. S. 

The provision (Sec. 165 of Code) in regard to pension or 
profit sharing trusts is completely revised. 

Many changes are made in reference to the various classes 
of insurance companies (both life and others). 

Transactions of nonresident aliens and foreign corpora- 
tions in commodities, stocks and securities, not considered en- 
gaging trade or business in U. S. 

Changes in regard to refunds and credits : to permit claims 
where waivers filed; seven years to claim on worthless debts 
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or securities; overpayment found by B. T. A. (retroactive 
to 1939). 

Regulated Investment Companies (tax). 
is @ Registered Utility Holding Companies (exchanges under 
Personal Holding Companies (domestic). 
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“al Other Provisions 

ote Among the miscellaneous amendments to prior revenue acts is 

with one granting a dividend credit under the 1936 Act undistributed 

to be profits tax to a corporation precluded from paying dividends be- 

eriod cause of a deficit. 

than The name of the Board of Tax Appeals has been changed to . 
“The Tax Court of the United States,” without any substantial 

: change in procedure, except that the members shall be known as 
the “presiding judge” and “judges.” In addition, the Processing 

‘rade Tax Board of Review is abolished and its functions transferred to 
the Tax Court. 

d to Further, in the case of an individual outside of the Americas for 


longer than 90 days after December 6, 1941, or, if for other war 
reasons (under regulations) it is impossible to perform a specified 
zhts, act, various statutes of limitations (or periods to perform acts) 
under revenue laws have been extended (generally for the period 
of absence or disability plus 90 days). The acts include filing re- 


turns of income, estate or gift tax, paying such taxes, filing petition 

xes, with the Tax Court, filing claims, bringing suits, and many other 
acts including acts of the Government such as making assessments 
and collections. The important point here is to remember to check 

of this provision and the regulations in any case where they might be 
applicable. 

or A final tax item of general importance in the Revenue Act of 
1942 is an amendment to the Social Security taxes in reference to 

—_ retirement insurance. This postpones for one year the automatic 


increase which was due January I, 1943, from I to 2 per cent in 
"a- the contributions by employer and employee. Despite a request by 
the President for an increase above 2 per cent, both of these are 
retained at 1 per cent for the calendar year 1943. 
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